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IN THE MATTER OF THE APPLICATION OF | Docket No. W-02113A-07-0551
CHAPARRAL CITY WATER COMPANY,
INC., AN ARIZONA CORPORATION, FOR A
DETERMINATION OF THE FAIR VALUE OF
ITS UTILITY PLANT AND PROPERTY AND
FOR INCREASES IN ITS RATES AND
CHARGES FOR UTILITY SERVICE BASED
THEREON.

RUCO’S REHEARING REPLY BRIEF

The Residential Utility Consumer Office (“RUCO”) offers this Rehearing Reply Brief on
the matters raised at Chaparral Water Company Inc.’s (“Chaparral’'s”) recent rehearing and
requests that the Commission reaffirm its prior Decision and deny the relief requested by the

Company.

1. Decision No. 66849 is not dispositive because the Company failed to
acquire replacement wells in the Settlement Agreement.

The Company claims that consistent with Decision No. 66849, the Commission should
allocate 50 percent of the Settlement Proceeds to the shareholders.® Although both this matter

and the Arizona Water case involve distribution of settlement proceeds to compensate for the

! See In the Matter of Arizona Water Eastern Group, Docket No. W-01445A-02-0619, Decision No. 66849 (May
19, 2004).
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contamination of wells, they are factually distinguishable. In Decision No. 66849, Arizona
Water received replacement wells which produced water equal to or above the amount of the
water produced by the wells lost to contamination in addition to financial compensation.
Accordingly, in that case, ratepayers were not required to use the settlement proceeds to
procure new water sources or build new infrastructure. The agreement itself provided the
replacement water and infrastructure at no additional cost to Arizona Water ratepayers.
Furthermore, the Arizona Water ratepayers did not have to pay higher rates to compensate for

revenues lost from the sale of non-potable water. In Arizona Water the Commission did not

have to consider the cost of replacement water and infrastructure and its burden to ratepayers
in determining how to balance ratepayer and shareholder interests.

The Commission must balance different interests in this case. Here, the Company
entered into a settlement agreement (“Settlement Agreement”) with Fountain Hills Sanitation
District (“FHSD”) regarding the contamination of Wells Nos. 8 and 9. (Settlement Agreement
attached hereto and Exhibit 1). Pursuant to the Settlement Agreement, the Company received
$1.52 million (“Settlement Proceeds”), agreed to give FHSD a 15-year option to purchase Well
No. 8 for no additional compensation and gave up the use of Well No. 9.2 The Company
received no replacement water or wells to compensate for the loss of use of Wells Nos. 8 and
9 or the loss of revenue generated therefrom. Although FHSD initially built a replacement
well, known as the Community Center Well as a substitute for Wells Nos. 8 and 9, as part of

the Settlement Agreement, FHSD retained the well as a recharge and recovery well to secure

2 According to the Registration of Existing Wells filed by the Company with the Department of Water Resources
on March 15, 1982, Well no. 8 was completed on October 4, 1967 and had a pumping capacity of 640 gpm. In
1988, the Company applied for a recovery well permit to use the wells site as a recovery well and indicated that
the water from the well would be used for irrigation purposes. (Attached as Exhibit 2.) According to the
Registration of Existing Wells, Well No. 9 was completed on February 12, 1970 with a maximum pumping
capacity of 2,020 gpm.(Attached as Exhibit 3).
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its final APP to expand the plant. See Exhibit 1 at 2. Essentially, in negotiating the Settlement
Agreement, the Company gave up all interest in the replacement well.

Consequently, Chaparral ratepayers have lost the use of the potable water previously
provided by Wells No. 9 and the replacement well and water intended as its substitute.
Moreover, ratepayers have lost the revenue from the sale of non-potable water from Well No. 8
to the park at Fountain Hills which would otherwise mitigate residential rates increases.
Because Chaparral's ratepayers did not receive replacement wells and lost a source of
revenue, they will be subject to rate increases due to a loss of revenue and the expense of
replacement water and infrastructure. By its current ruling, the Commission has mitigated the
potential rate increase by allocating 100 percent of the Settlement Proceeds to ratepayers.
The Commission should not apply the policy of Decision No. 66849 or disturb its current ruling.

2. The Commission should weigh the costs to ratepayers over the windfall for
shareholders.

RUCO does not believe the public’s interest is fairly served by allocating 50 percent of
the $1.52 million to shareholders when the ratepayers have lost the use of Wells 8 and 9,
relinquished the use of the Community Center Replacement Well, are incurring 100 percent of
the costs of replacement water and infrastructure and have lost revenue from non-potable
water sources which would have otherwise mitigated rates. The Company argues that if
shareholders routinely recover 50 percent of Settlement Proceeds they will more likely pursue
recovery against parties who damage or contaminate assets. However, RUCO disagrees that
adopting a policy to pander to that self-interest should be the only consideration. The
Commission should also weigh and balance the public interests of ratepayers, and in doing so,

reaffirm its decision to allocate 100 percent of the settlement proceeds to ratepayers. The
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policy consideration suggested by the Company places the interest of shareholders’ rewards

above all others and should be rejected.

3. The Company is not entitled to a 2,533%+ windfall on Settlement Proceeds

The Company claims that the $1.52 million constitutes a “utility generated gain.” The
Company is wrong. The Settlement Agreement clearly identifies the proceeds as
compensation for the contamination and loss of use of Wells Nos. 8 and 9, relinquishment of
the Community Center Well and replacement water. Nonetheless, even if the Commission
viewed the Settlement Proceeds as a “utility generated gain,” the Company is still not entitled
to a windfall. The Company claims to have spent $30,000 in attorneys’ fees and costs in
negotiating the agreement. The current Commission order grants the Company 100 percent of
its attorney fees and expenses incurred in the negotiation of the agreement. What the
Company would like is 50 percent of the Settlement Proceeds or a $760,000 windfall on its
$30,000 expenditure.

In the Bluefield and Hope decisions, the Supreme Court held a public utility that is

efficiently and economically managed is entitled to recover the cost of its investment and the
opportunity to earn a reasonable return thereon.® The Supreme Court has held that a rate of
return adopted for a utility should also be comparable to a return that investors would expect to
receive from investments with similar risk.* Excluding the costs of the wells and the fact that
the Settlement Agreement was compensation for the loss of use of Wells Nos. 8 and 9 and
relinquishment of the Community Center Well and water, the Company is seeking essentially a

2,533 percent return on the $30,000 investment of its purported “utility generated gain.” The

% Bluefield Water Works & Improvement Co. v. Public Service Commission of West Virginia, 262 U.S. 679(1923)

?nd Federal Power Commission v. Hope Natural Gas Company 320 U.S. 391(1944).
Id.
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Company’s position is simply absurd.> The Company has already received all recovery to
which it is entitled. Granting further relief would result in excessive returns, creating a windfall
for shareholders at the expense of ratepayers. Accordingly, RUCO recommends the
Commission affirm its prior position and allocate 100 percent of the Settlement Proceeds to the
ratepayers.

4, The Company’s interests in facilitating development should not
outweigh the interests of ratepayers.

The Company was previously owned by MCO Properties. MCO Properties was also the
prior owner of Fountain Hills Sanitation District. In order to develop its land in Fountain Hills,
MCO needed to expand the size of FHSD. To secure its Aquifer Protection Permit for its
Recharge system, FHSD needed to use Well No. 8 to recharge treated effluent through
multiple aquifer storage and recovery wells.® Thereafter, FHSD built a well previously
identified as the Community Center Well as a possible replacement for Well No. 8 and 9. Id.
Instead, of providing Chaparral ratepayers with a replacement well, by terms of the Settlement
Agreement, FHSD retained the Community Center Well for aquifer storage and recovery in
order to complete its final phased expansion of its FHSD plant and enabling yet more
development.” As part of the Settlement Agreement, FHSD paid the Company $1.52 million.
Id. By the terms of the agreement, the proceeds would be used by the Company to fund

projects “to improve its water production, treatment and distribution system.” Id.

® 760,000/30,000=25.33 x 100 = 2,533%
® See Exhibit 1 attached hereto at 2 and Application for Recovery Well Permit no. 55-522513.
" See Exhibit 1 attached hereto at 2.
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In the underlying case, the Company successfully argued for the inclusion of a $1.28
million additional CAP allocation in rate base.® The Company claimed additional water was
needed to serve the needs of current customers. RUCO maintained and continues to maintain
that the purpose of the additional CAP allocation is to provide water necessary for Ellman
Holdings to develop land purchased from the State Land Department.® RUCO further asserts
that regardless of the purpose of the additional allocation, ratepayers should not be required to
pay for an additional CAP allocation and at the same time be denied the full mitigation benefit
of the Settlement Proceeds. Because the Company asserts that the Settlement Proceeds
were for replacement water, the Settlement Proceeds should be used to mitigate the cost of
replacement water.’® RUCO requests the Commission affirm its prior order and allocate 100
percent of the Settlement Proceeds to ratepayers.

5. Ratepayers should not be forced to accept 50 percent of the sales

proceeds of nominally valued, fully depreciated, 40-year old plant at some

unknown future date in lieu of a 100 percent allocation of Settlement
Proceeds, today.

In the underlying case, Staff proffered one expert witness on the issue of the FHSD
settlement proceeds, Marvin Millsap, a certified public accountant.** Mr. Millsap testified in
direct and surrebuttal that the compensation for Wells Nos. 8 and 9 should be allocated 100
percent to ratepayers.’> He correctly pointed out that the assets are fully depreciated; the

shareholders have already recovered the full cost of their investment through depreciation

& |n the Matter of Chaparral City Water Co., Docket No. W-02113A-07-0551, Decision No. 71308.
® See RUCO Original Closing and Reply Briefs. See also In the Matter of Chaparral, Docket No. W-02113A-05-
0178 (the Company’s application to expand its CC&N to include Ellman Holdings’ parcel).
19 see A-1, Hanford’s Direct Testimony.
1 see Rehearing Exhibit R-1 Direct Testimony of William Risgby, Attachment A at 5-6 and 11-15. See also
lszhibit S-3 to the Original Proceeding, Surrebuttal Testimony of Marvin Millsap at 3-4.

Id.
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expense and received a full return on their investment.’®* He testified that shareholders are
entitled to no more under the law. During the course of testifying, Mr. Millsap indicated that
Staff's Utility Division wanted to withdraw its objection to the Company’s treatment of the
Settlement Proceeds. However, neither Mr. Millsap nor the Utilities Division offered any
rationale at that time for its change in position that the Company should receive 50 percent of
the proceeds.**

On rehearing, Staff's witness, Elijah Abinah affirmed the accuracy of Mr. Millsap’s
original opinion, but testified that Staff believes the ratepayers will benefit from the sale of
Wells Nos. 8 and 9 and the land associated therewith.'®> Based on the belief that Well Nos. 8
and 9 have value, Staff offered as an option, the possibility of splitting the settlement proceeds
if the Company would agree to split the proceeds from any future sale of Wells Nos. 8 and 9.
The Company has agreed to do so.

RUCO respectfully disagrees with Staff’s alternative position because Wells Nos. 8 and
9 have no value. The Company has admitted that the Wells have no or nominal value.’®* The
future value of Wells No. 8 is $0 if FHSD exercises its option to purchase.!’ The Settlement
Agreement states that FHSD has a 15-year option to buy Well No. 8 from the Company at no
further cost.'® Is it fair to expect ratepayers to forego 50 percent or $760,000 of the Settlement
Proceeds meant to mitigate the cost of replacement water in exchange for 50 percent of a
nominal or $0 payment in the future? RUCO does not believe it is. RUCO respectfully

requests that the Commission reaffirm its prior decision and deny the recommendation to split

13 OT: 416-417. See also Rehearing Exhibit R-1 which includes as Attachment A, Exhibit S-2 to the Original

I;roceeding, Millsap Direct Testimony at 13. See also, Rehearing Exhibit R-3 Company response to MEM DR 7.3.
Id.

> See Exhibit S-1 Abinah Rehearing Direct at 3.

6 See Exhibit A-2 to the Original Proceeding, Hanford Rebuttal Testimony at 3-4.

7" See Settlement Agreement at 3 para. 5.

% |d.. at 2, para.1(c).
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proceeds of the Settlement Agreement because Wells No. 8 and 9 have no or nominal future
sales value.

Last, the Staff's alternative recommendation ignores Arizona’s constitutional limits on
the Commission’s authority. The Commission must determine rates based on a finding of the
current fair value of the Company’s assets.'® A water utility is entitled a fair return on fair value

of its properties devoted to public use, no more and no less.*® The Company has already

received full recovery of its investment in Well Nos. 8 and 9.  Using Staff's or the Company’s
recommendations would result in returns in excess of 700 percent of the cost of the Wells or
2,533 percent of the litigation expense. Such returns are not reasonable, particularly when
one considers the Company has already received a full recovery of its investment in the Wells
and 100 percent recovery of its litigation expense. Considering these facts, and that the future
sales of Wells Nos. 8 and 9 would provide no or nominal recovery to mitigate the cost of
replacement water, RUCO requests that the Commission reject the Staff's alternate
recommendation to split the Settlement Proceeds in exchange for 50 percent of the future sale
proceeds and adopt its original position as set forth by Mr. Millsap.

6. The Commission should not compel ratepayers to pay for the
shareholders’ appeal and subseguent remand proceeding.

The Company seeks $100,000 in compensation for attorney’s fees and costs for both
the appellate and remand proceedings. Staff agrees. In support of its position, Staff relies on

the Florida PUC case, In the Matter of Central Florida.?? In Central Florida, the utility appealed

¥ Arizona Constitution, Article 15 88 3 and 14. Arizona Corp. Commission v. Arizona Water Co. 85 Ariz.
198(1959).
0 d.

See A-1, Hanford’s Direct Testimony. See also R-3 Company’s Response to MEM DR7.3.
2  staff's Closing Brief at 4, citing In re Central Florida, 1994 WL 328163 (Fla. P.S.C.).

21
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a rate order and prevailed on several issues on appeal. The Florida Commission allowed
partial recovery of appellate rate case expense. Id. The Commission should not rely on

Central Florida because the case is factually and legally distinguishable. Arizona and Florida

follow the American rule. Under the American Rule, each side bears their own attorney’s fees
and costs unless specific statute permits otherwise.”® Florida law Section 367.081(7)
specifically authorizes rate case expense.?* The Florida PUC interpreted the provision of
Section 367.081(7) to include reasonable appellate rate case expense. However, Arizona law
specifically prohibits the award of attorney’s fees and costs in appeals from Commission
decisions.?

In Central Florida, the Company appealed and prevailed on the merits of three of its

claims. In this case, the Court of Appeals remanded the matter. RUCO submits that the
remand decision does not constitute “prevailing” on the merits.?® The Florida utility sought a
total of $36,579 for its appeal and remand proceedings. The Florida PUC determined the
“reasonableness” of the Florida utility’s request based on a “lodestar” analysis and granted
$21,947. In doing so, the Florida PUC reviewed the specific evidence of number of hours
expended on the litigation related to the issues upon which Central Florida succeeded on the
merits and determined the reasonableness of those fees using a lodestar test set forth in the
Florida Bar Code of Professional Responsibility DR2-106(b). Id. The Florida Commission
stated that “to accurately assess the labor involved the attorney fee applicant should present

records detailing the amount of work performed...[ilidentifying the number of hours billed to

Z d. at 11.
2 d. at 11-12.
% Although A.R.S.812-348A permits the award of attorney’s fees and cost to any party other than the state, city
town or county with prevails in a civil action, but A.R.S. 812-348(H) provides in pertinent part: “This section does
not: (1) Apply to an action arising from a proceeding before this state...in which the role of this state...was
to...establish or fix a rate.”

Columbia Parcar Corp. v. Arizona Depart. Of Transportation, 193 Ariz. 181, 971 P. 2d 1042 (1999).
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client,... the hourly rate for the service... and providing proof that the hourly rate was the
prevailing market rate.” Id.

Chaparral alleges to have spent in excess of $500,000. Aside from a non-specific
summary of expenses, the Company has not identified the work performed broken down by
issue, the hourly wage of the employee providing service, or provided proof that the hourly
wage charged was the prevailing market rate for such work. The Company has not identified
fees associated with unsuccessful portions of its appeal. The Company has not removed rate
case expense associated with its unsuccessful request for interim rates or its failed settlement
endeavors. Due to the absence of detail, there is no way for the Commission to determine
whether the charges are duplicative or what the prevailing hourly rates are. Without a break

down of specific expenses, there is no way for the Commission to apply the Central Florida

lodestar test to this case or to ascertain what a reasonable amount of legal expense would be.
Again, the burden is on the Company, not RUCO to support its request for rate case expense.
Based on the foregoing, RUCO respectfully requests that the Commission reaffirm its prior

decision denying the Company’s request for an additional $100,000 for rate case expense.

CONCLUSION

The FHSD settlement proceeds should be allocated 100 percent to ratepayers.
Shareholders have received recovery of and on their investment in Wells Nos. 8 and 9 and are
legally entitled to no more. RUCO asserts that the Company’s request for legal fees for the
appeal and remand be denied as a matter of law, evidence, fairness and public policy. The

Commission should not attempt to apply the ruling of Central Florida because it is both legally

and factually distinguishable. Accordingly, RUCO respectfully requests that the Commission

reaffirm its prior decision and deny the Company all requested relief.

10
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RESPECTFULLY SUBMITTED this 22" day of June, 2010.

AN ORIGINAL AND THIRTEEN COPIES
of the foregoing filed this 22" day
of June, 2010 with:

Docket Control

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

COPIES of the foregoing hand delivered/
mailed this 22" day of June, 2010 to:

Teena Wolfe

Administrative Law Judge
Hearing Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Janice Alward, Chief Counsel
Legal Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Steven M. Olea, Director

Utilities Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Robin Mitchell, Counsel

Legal Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007
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Michelle L. Wood, Counsel
Residential Utility Consumer Office
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Norman D. James

Jay L. Shapiro

Fennemore Craig , P.C.

3003 N. Central Avenue, Suite 2600
Phoenix, Arizona 85012

Phil Green

OB Sports F.B Management (EM), LLC
7025 E. Greenway Parkway, suite 550
Scottsdale, AZ 85254

Dale E. Hawley, Assistant Vice President
Counsel, Law Department

Pacific Life Insurance Company

700 Newport Center Drive

Newport Beach, CA 92660-6397

Craig A. Marks

Craig A. Marks, PLC
10645 N. Tatum Blvd.
Suite 200-676
Phoenix, AZ 85028

By

Ernestine Gamble
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